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Decree of (……), laying down rules for packaging, packaging waste, paper and cardboard (Decree on the management of packaging, paper and cardboard)

We BEATRIX, (……………) etc.

On the recommendation of Our Minister for Housing, Spatial Planning and the Environment of….., Central Directorate for Legal Affairs, Legislative Department;

Having regard to European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste (OJ L 365) and Articles 10.15 to 10.18 and 15.32 of 

Having heard the Council of State (advice dated ….);

Having considered the more detailed report from Our Minister for Housing, Spatial Planning and the Environment of                     , Central Directorate for Legal Affairs, Legislative Department;

HAVE APPROVED AND UNDERSTOOD:

Section 1. General provisions

Article 1

The following definitions apply in this Decree and the provisions based on it:

a.  packaging: all products, from raw materials to finished products throughout the entire chain from the producer to the user or consumer, including disposable packaging, irrespective of the material from which they are made, that can be used to enclose, protect, load, deliver or present substances, preparations or other products;

b.  paper and cardboard: paper and cardboard other than packaging;

c.  producer or importer: any person or company that, in the course of their work or business in the Netherlands:

1. first supplies substances, preparations or other products in packaging to third parties;

2. first imports substances, preparations or other products and disposes of the packaging;

3. commissions a third party to place its name on the packaging of substances, preparations or other products and supplies these to third parties;

4. first supplies packaging to third parties that is intended to be added to substances, preparations or other products when they are supplied to the user;

5. first supplies paper or cardboard to third parties;

d.  recycle as a product: re-using for the original purpose for which it was designed, irrespective of whether or not it is processed beforehand;

e.  recycle as raw material: after treatment or processing, re-use of the materials obtained for the original purpose or for purposes other than that for which it was originally designed, including organic recycling but excluding energy recovery;

f.  drink: liquid intended for human consumption and primarily to be drunk without being diluted;

g.  medicinal drink: drink which is a medicine as defined in Article 1, point e, of the Medicines Supply Act;

h.  wine: wine as defined in Article 1, paragraph one of the Drinks and Catering Act;

i.  spirits: spirits as defined in Article 1, paragraph one of the Drinks and Catering Act.

Section 2. Collection, prevention, recycling and other aspects of waste management  

Article 2

1. Producers or importers are responsible for separate collection, or separation after collection, and other aspects of waste management for packaging, paper and cardboard supplied by them to third parties in the Netherlands.

2. The costs of separate collection, or separation after collection, and other aspects of waste management for packaging, paper and cardboard are borne by producers or importers, with the exception of the costs of separate collection, or separation after collection, and other aspects of waste management in respect of packaging, paper and cardboard released as commercial waste; these costs are borne by those discarding the waste.

Article 3

1.
Producers or importers shall take steps to encourage reduction in the weight and the damage to the environment caused by packaging, paper and cardboard, with the following objectives in all cases:

a. minimising the amount of packaging material, paper and cardboard used;

b. designing packaging, paper and cardboard so that recovery is facilitated; 

c. increasing the amount of recycled material used in new packaging, paper and cardboard;

d. preventing litter as far as possible.

2.
As a consequence of the measures referred to in paragraph one, points a and b, the weight of the packaging placed on the market for the first time by producers or importers in 2005 shall be at least 10% less than the weight of the packaging placed on the market by them for the first time in 1999, corrected to reflect changes in turnover.  

Article 4

1.  Producers or importers shall ensure that in 2005 at least 75% by weight of the packaging supplied by them to third parties per annum is recovered and that at least 70% by weight is recycled as a raw material.

2.  Producers or importers shall ensure that in 2005 at least 45% by weight of the plastic packaging supplied by them to third parties per annum is recovered and that at least 27% by weight is recycled as a raw material.

3.  Producers or importers shall ensure that in 2005 at least the following percentages by weight of the packaging supplied by them to third parties per annum are recycled as a raw material: 

a. 90% by weight in the case of glass packaging;

b. 75% by weight in the case of paper and cardboard packaging;

c. 85% by weight in the case of metal packaging;

d. 15% by weight in the case of wood packaging.

4.  The first, second and third paragraphs do not apply to packaging that is added to a substance, preparation or other product by producers or importers at the point that it is supplied to third parties.

Article 5

Producers or importers shall ensure that in 2005 at least 75% by weight of the paper and cardboard supplied by them to third parties per annum is recycled as a raw material.

Article 6

Producers or importers shall ensure that in 2005 the quantity of glass, paper, cardboard, metal or plastic packaging waste originating from products produced or imported by them that is incinerated or dumped is at least 10% by weight less than in 2002.

Section 3. Notification and reporting
Article 7

1. Producers or importers shall notify Our Minister of how they intend to comply with the obligations contained in Articles 2 to 6 within thirteen weeks of the date on which this Decree first applies to them.

2.   All notifications must include:
a.  a summary of the preventive measures referred to in Article 3, along with an estimate of the results expected;

b.  information on how separate collection or separation after collection is to take place, along with information on other aspects of waste management;
c.  information on the percentage by weight of the packaging, paper or cardboard supplied by them to third parties in the Netherlands that:
1. will be recycled as a product;
2. will be recycled as a raw material;
3. will be recovered in another way, and that

4. will be discarded;

d.  information on the measures to be taken to reduce the quantity of packaging waste incinerated or dumped in order to achieve the target set out in Article 6;
e.  information on the measures to be taken to continue separate collection, or separation after collection, and other aspects of waste management if the producer or importer ceases supplying packaging or paper and cardboard to third parties in the Netherlands;
f.  information on how separate collection, or separation after collection, and other aspects of waste management are to be funded;

g.  information on how the activities described in sub-sections a to f (notification information) will be documented;

h.  a proposal as to how long the approval of the notification should remain valid.
Article 8

1.  The notification referred to in Article 7, paragraph one, requires the approval of Our Minister.
2.  The approval referred to in paragraph one is valid for a maximum of five years, the exact term shall be specified in the approval. 
3.  Our Minister may attach conditions or restrictions to the approval of the notification.
4.  Our Minister may amend or withdraw the conditions or restrictions referred to in paragraph three by virtue of their office or in response to a request.
5.  Producers or importers shall submit a further notification as described in Article 7, paragraph one, no later than 26 weeks before the approval expires. 

Article 9

Producers or importers shall carry out the obligations referred to in Articles 2 to 6 in accordance with the notification as approved by Our Minister.

Article 10

1. Producers or importers shall send Our Minister a report of the results in the past calendar year, if they operated as a producer or importer during that year; the first report shall be sent before 1 August 2003 and subsequent reports shall be sent before 1 August of each year.

2. All reports shall contain information regarding: 

a. the total quantity of packaging supplied by them to third parties in the Netherlands, subdivided into packaging materials, or paper or cardboard supplied to third parties, and

b. how Articles 2 to 6, 17 and 18 were complied with, in the event that those articles apply to producers or importers in question, and the results obtained.

3.  Our Minister may issue rules regarding how the information referred to in paragraph two are to be incorporated in the report.

Section 4. Joint implementation

Article 11

Producers or importers may join together to meet their obligations defined in Articles 2 to 10 and 17.

Article 12

Article 6 does not apply to producers or importers if:

a. they meet the obligation referred to in Article 6 jointly along with other producers and importers,

b. this joint implementation scheme offers a sufficient guarantee that in 2005 the quantity of glass, paper, cardboard, metal and plastic packaging waste originating from products produced or imported by the producers and importers will not exceed 850 kilotonnes, insofar as all producers and importers jointly meet the obligation referred to in Article 6; otherwise, a proportion thereof commensurate with the proportion of producers and importers participating in the joint implementation scheme.

 Section 5. Deposits on drink packs
Article 13

1.  Any person supplying a drink in a pack to a consumer in the course of their work or business shall charge a deposit on the pack. 

2.  The pack referred to in paragraph one shall be returnable after use in all cases to the place where it was purchased and the deposit repaid.

Article 14

The obligation referred to in Article 13, paragraph one, does not apply to:

a.  the packaging of:

1. medicinal drinks; 

2. wine; 

3. spirits;

b.  drink cartons;

c.  the packaging into which a drink is poured immediately before it is sold; 

d.  drink packaging where producers or importers can show that less than 100,000 consumer packs a year are supplied to consumers in the Netherlands. 

Article 15

1. Our Minister may, in response to a request from producers or importers, exempt them from the obligation referred to in Article 13, paragraph one, for a particular product/packaging combination if it is shown that this packaging is not discarded as litter in the environment and that the packaging is collected or separated after collection and recovered or recycled as a raw material so that the percentages referred to in Article 4, paragraphs one, two and three are achieved and will continue to be achieved without charging a deposit.

2. Our Minister may attach conditions or restrictions to these exemptions.

3. Exemptions referred to in paragraph one may be amended or withdrawn by virtue of Our Minister's office or in response to a request.

Article 16

Our Minister shall set the minimum level of the deposit referred to in Article 13, paragraph one.

Article 17

1. If the obligation referred to in Article 13, paragraph one, applies, producers or importers shall print information defined by Our Minister on the packaging. 

2. The information referred to in paragraph one shall be clearly and permanently marked on the packaging.

Section 6. Reusable drink packs

Article 18

1. Producers or importers shall ensure that at least 90% by weight of the plastic packs with a capacity of at least half a litre or glass packs, used to supply drinks to third parties, supplied to third parties in the Netherlands annually, is recycled as a product.

2. Paragraph one does not apply to the packaging referred to in Article 14.

Article 19

1. Our Minister may exempt producers or importers from the obligation referred to in Article 18, in response to a request from them, if they show that a disposable drinks pack causes less or the same damage to the environment as a reusable drinks pack.

2. Our Minister may attach conditions or restrictions to these exemptions. 

3. Exemptions referred to in paragraph one may be amended or withdrawn by virtue of Our Minster's office or in response to a request.

Section 7. Requirements applicable to packaging
Article 20

1.  Appendix 1 applies if producers or importers state the nature of the packaging material on the packaging or on the label on the packaging and use abbreviations and numerical codes in this statement.

2.  The abbreviations and numerical codes referred to in paragraph one are clearly visible, easily legible, and remain visible and legible once the pack has been opened.

Article 21

Packaging meets the requirements laid down in Appendix 2.

Article 22

1.  The total concentration of lead, cadmium, mercury, hexavalent chromium or compounds thereof in packaging or in a component of the packaging may not exceed 100 ppm by weight.

2.  Paragraph one does not apply to packaging made from crystal glass as described in Council Directive 69/493/EEC of 15 December 1969 on the approximation of the laws of Member States on crystal glass (OJ L 326).

3.  Paragraph one does not apply if the packaging is a plastic crate or pallet and meets the requirements laid down in Appendix 3.

4.  Paragraph one does not apply if the packaging is made of glass and meets the requirements laid down in Appendix 4.

Section 8. Final provisions

Article 23

The Regulation on packaging and packaging waste is withdrawn.

Article 24

The articles of this Decree shall enter into force on a date to be determined by Royal Decree, which may be different for Articles 18 and 19.

Article 25

1. Article 22, paragraph four, and Appendix 4 shall cease to be valid on 1 July 2006. 

2. Article 22, paragraph three, and Appendix 3 shall cease to be valid on 24 March 2009. 

Article 26

This Decree is referred to as: Decree on the management of packaging, paper and cardboard.

Order that this Decree together with its explanatory notes be placed in the Bulletin of Acts and Decrees.

The Minister for Housing,

Spatial Planning and the Environment,

Appendix 1, relating to Article 20, paragraph one, of the Decree on the management of packaging, paper and cardboard

Identification system of the nature of the packaging material

Sub-section I

Numerical codes and abbreviations for plastics

Material
Abbreviation
Numerical code

Polythene terephthalate
PET
1

High-density polythene
HDPE
2

Polyvinyl chloride
PVC
3

Low-density polythene
LDPE
4

Polypropene
PP
5

Polystyrene
PS
6



7



8



9



10



11



12



13



14



15



16



17



18



19

Sub-section II

Numerical codes and abbreviations for paper and cardboard
Material
Abbreviation
Numerical code

Corrugated cardboard
PAP
20

Other cardboard
PAP
21

Paper
PAP
22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38



39

Sub-section III

Numerical codes and abbreviations for metals
Material
Abbreviation
Numerical code

Steel
FE
40

Aluminium
ALU
41



42



43



44



45



46



47



48



49

Sub-section IV

Numerical codes and abbreviations for types of wood

Material
Abbreviation
Numerical code

Wood
FOR
50

Cork
FOR
51



52



53



54



55



56



57



58



59

Sub-section V

Numerical codes and abbreviations for types of textiles
Material
Abbreviation
Numerical code

Cotton
TEX
60

Jute
TEX
61



62



63



64



65



66



67



68



69

Sub-section VI

Numerical codes and abbreviations for glass
Material
Abbreviation
Numerical code

Clear blown glass
GL
70

Green glass
GL
71

Brown glass
GL
72



73



74



75



76



77



78



79

Sub-section VII

Numerical codes and abbreviations for composites 

A composite is an item of packaging that is made up of various materials that can no longer be separated by hand and in which no single component accounts for more than a certain percentage by weight. This percentage by weight is determined in accordance with the procedure laid down in Article 21 of European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste (OJ L 365).

Material
Abbreviation
Numerical code

Paper and cardboard/various materials

80

Paper and cardboard/plastic

81

Paper and cardboard/aluminium

82

Paper and cardboard/tin

83

Paper and cardboard/plastic/aluminium

84

Paper and cardboard/plastic/aluminium/tin

85



86



87



88



89

Plastic/aluminium

90

Plastic/tin

91

Plastic/various metals

92



93



94



95

Glass/plastic

96

Glass/aluminium

97

Glass/tin

98

Glass/various metals

99

Appendix 2, relating to Article 21 of the Decree on the management of packaging, paper and cardboard

Essential requirements on the composition, use as products and recovery of packaging

1.  Requirements on the manufacture and composition of packaging

1.1 Packaging shall be manufactured in such a way that its volume and weight are restricted to the minimum necessary needed to maintain the required level of safety, hygiene and acceptability for the substances, preparations or other products packaged and for the consumer.

1.2 Packaging shall be designed, manufactured and supplied to third parties in such a way that recycling or recovery is possible and that the environmental effect when packaging, or residues from waste disposal facilities, are disposed of is kept to a minimum.

1.3 Packaging shall be manufactured in such a way that the presence of harmful and other hazardous substances and materials in it is reduced to a minimum in the emissions, ash or percolate produced when packaging, or residues left after packaging is disposed of, are incinerated or dumped.

2. Requirements on the use of packaging as products

The following requirements shall also be met:

2.1 the physical characteristics and properties of the packaging are such that under normal conditions of use it can be used more than once;

2.2 packaging can be processed in accordance with health and safety regulations protecting workers;

2.3 the specific requirements regarding the recovery of packaging when it can no longer be used and therefore becomes waste.

3. Requirements concerning the recovery of packaging

Recovery in the form of recycling as a raw material
3.1 Packaging shall be manufactured in such a way that a certain percentage by weight of the material used can be added to the production process in which tradeable goods are made, in compliance with the rules in force in the European Community. This percentage may vary according to the type of material of which the packaging is made.

Recovery in the form of energy recovery

3.2 Packaging waste that is processed to recover energy must have a certain minimum calorific value in order to ensure optimal recovery.

Recovery in the form of composting

3.3 Packaging waste that is processed in order to be composted must be sufficiently biodegradable that it does not impede the separate collection and the composting process or composting activity in which it is used.

Biodegradable packaging

3.4 Biodegradable packaging must be sufficiently physically, chemically, thermally or biologically degradable that the majority of the resulting compost is made up of carbon dioxide, biomass and water.

4. Exemptions

4.1 Packaging that complies with NEN-EN 13428:2000 does not have to meet the requirements laid down in 1.1 and 1.2.

4.2 Packaging that complies with NEN-EN 13432:2000 does not have to meet the requirements laid down in 3.3 and 3.4.

Appendix 3, relating to Article 22, paragraph three, of the Decree on the management of packaging, paper and cardboard

Requirements as defined in Article 22, paragraph three,:

a. The plastic crates and pallets are manufactured in the context of a controlled material recycling process in which the recycled material originates exclusively from other plastic crates and pallets and in which only so much external material is added as is technically necessary, up to a maximum of 20% by weight. Returned items that are no longer suitable for recycling as products are treated as described in point e of this Appendix.

b. Lead, cadmium, mercury and hexavalent chromium are not intentionally used as elements in the production of plastic crates and pallets. The incidental presence of these substances is permitted.

c. The concentrations in the plastic crates and pallets only exceed the limits laid down in Article 21, paragraph one, as a consequence of the addition of materials that are being recycled as raw materials.

d. The plastic crates and pallets enter a controlled distribution and recycling system that meets the following requirements:
1. new plastic crates and pallets containing lead, cadmium, mercury or hexavalent chromium are permanently and visibly marked to indicated this;
2. producers of plastic crates and pallets introduce an inventory and registration system that incorporates a method for monitoring statutory and financial obligations which can demonstrate compliance with the requirements of this Appendix. Among other things, this inventory and registration system demonstrates compliance with the return percentages, i.e. the percentages of recyclable items that do not disappear from the circuit after use but are returned to the producer, packager/filler or their authorised agents. These return percentages may not be less than 90% of the lifetime of the plastic crates or pallets. This system accounts for all recyclable items that enter or leave the circuit;
3. a written declaration of compliance and a report describing how the requirements of this Appendix have been met are drawn up once a year by or on behalf of the producer. Any changes to the system or to the authorised agents are reported here;
4. the documents referred to under 3 are kept available for inspection for at least four years by or on behalf of the producer;
5. if neither the producer nor its authorised agent are established in the European Community, then the obligation to keep technical documentation available rests on whoever places the product on the market in the Netherlands.

e.  All returned items that are no longer suitable for recycling as products are disposed of via a process for which a licence is required under the Environmental Management Act or recycled as a raw material via a process in which the material being recycled consists of plastic crates and pallets and in which only so much external material is added as is technically necessary, up to a maximum of 20% by weight.

Appendix 4, relating to Article 22, paragraph four, of the Decree on the management of packaging, paper and cardboard

Requirements as defined in Article 22, paragraph four,:

a.  Lead, cadmium, mercury and hexavalent chromium are not intentionally used as elements in the production of glass packaging;

b.  The concentrations in the glass packaging only exceed the limits laid down in Article 21, paragraph one, as a consequence of the addition of materials that are being recycled as raw materials.

c.  If the average concentrations observed in twelve consecutive monthly inspections carried out on the output of each individual glass furnace that is representative of normal, regulated production activity exceeds a concentration of 200 ppm, a report shall be submitted to Our Minister by or on behalf of the producer or whoever markets the packaging in the European Community. The report shall contain information on at least the following aspects:

1. the values measured;

2. a description of the measurement methods used;

3. the possible sources of the excessive concentrations;

4. a detailed description of the steps taken to reduce the concentrations.

d.  If neither the producer nor its authorised agent are established in the European Community, then the obligation to submit a report rests on whoever supplies the product to third parties in the Netherlands.

e.  The results of measurements taken at production sites and the measurement methods used shall be available to Our Minister at any time on request.

Explanatory note 

1.  Scope

This Decree covers packaging and also paper and cardboard other than packaging. 'Packaging' means all products designed to be used to enclose, protect, load, deliver or present other products. The term also covers disposable items such as cardboard/plastic chip trays and coffee beakers. Paper and cardboard other than packaging includes products made from paper and cardboard; newspapers, magazines and folders are significant examples of such products. The reason why the Decree also applies to this category is that the collection and recycling of old paper and cardboard cannot be separated from the collection and recycling of used packaging.

2.  Background

The first Packaging Covenant was agreed with the packaging chain in June 1991. This covenant contains agreements between business and the government aimed at reducing the volume of packaging and encouraging its recycling. Experience with the implementation of this covenant was positive. The adoption of European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste (OJ L 365) (hereinafter: Packaging Directive) meant that national regulations on packaging also had to be introduced. The Directive requires Member States to take steps so that by 30 June 2001 certain set minimum and maximum percentages of all packaging put on the market are recovered and recycled. Higher recovery and recycling percentages are permitted if certain conditions are met, such as the availability of sufficient processing capacity and the absence of any distortion of the internal market.

The Directive was enacted by a ministerial regulation in 1997. Business then took the opportunity offered by this regulation to agree a further covenant with the Minister for Housing, Spatial Planning and the Environment. The targets laid down in the Second Packaging Covenant were higher than those contained in the regulation.

When the Second Packaging Covenant expired on 31 December 2001, it was concluded that there was not a sufficient reciprocal basis to conclude a new covenant. This means that the responsibilities and targets concerning packaging management have to be laid down in a new statutory regulation, which also contains rules on paper and cardboard. This Decree replaces the Packaging and Packaging Waste Regulations and the Second Packaging Covenant which is based on those regulations. The adoption of this Decree meets the obligations under the Directive. The targets are more far-reaching than those in the Directive. This Decree contains provisions for deposits on drink packaging and obligations applying to the producers or importers of paper and cardboard other than packaging, inter alia. These obligations are not laid down in the Packaging Directive.

From the point of view of environmental policy it is desirable that anyone placing a packaged product on the market should be responsible not only for waste management but also for separate collection, as is the case in most other Member States. This means that waste management costs form part of the product price, and respects the 'polluter pays' principle. A further advantage of assigning responsibility for both collection and reprocessing to a single entity is that it is then quite clear who should be contacted with regard to meeting the targets. It is also better in terms of environmental policy that some products are sold in packs on which a deposit is charged and some are sold in reusable packs. It was not possible in the context of a covenant to reach agreement with business on the introduction of a deposit system for small drink packs in particular; that is why these issues are dealt with in this Decree. Rules in the form of an Order in Council were needed here, because this is the only means whereby rules on deposit systems can be laid down and this form of regulation also allows paper and cardboard other than packaging to be introduced in the same regulation.

3.  Purpose of this Decree

The purpose of this Decree is to reduce as much as possible the volume of packaging waste that is dumped and incinerated, to encourage recovery including recycling packaging, paper and cardboard as products or as raw material, and prevent litter. Producers or importers must collect packaging, paper and cardboard placed on the market by them and recover it wherever possible. Collection can take the form of separate collection (such as glass and paper banks) or in some cases separation after collection. Separation after collection applies for example in the case of metal packaging: magnets are used to separate metal packaging from other waste.

The target laid down for the volume of packaging waste dumped and incinerated was laid down as no more than 940 kilotonnes in 2001 in the Second Packaging Covenant. This Decree sets a more ambitious target for the next few years: no more than 850 kilotonnes in 2005 for the following reasons. Firstly, the annual report of the Packaging Commission stated that the volume of packaging waste dumped and incinerated was already almost down to the 940 kilotonnes target set for 2001, though the amount of paper, cardboard and plastic recycled was still well below the target agreed with business that year. In addition, new methods of separating plastic from household waste after collection have now been developed, which means that the amount of plastic from household waste recovered can increase. A further increase in the recovery of the various materials should mean that the volume of waste dumped and incinerated can fall correspondingly. However, the volume of packaging put on the market should increase as a consequence of economic growth and demographic factors. As a result of these factors, and the continuation of a preventive policy, the target for the amount of packaging waste dumped and incinerated in the Netherlands can be set at 850 kilotonnes, based on joint implementation. Agreement had already been reached with business in the discussions on a new packaging covenant. The implications for individual producers or importers are that they must achieve a 10% by weight reduction in the amount of packaging waste from their products that is dumped or incinerated. Joint implementation is the easiest way of reaching this goal, but all individual producers or importers who do not take part in a joint implementation scheme are therefore still subject to individual obligations.

Minimising the quantity of packaging and packaging waste does not however necessarily minimise the damage to the environment in all cases; it is not impossible that taking the environmental damage caused by the packaging, a slightly heavier packaging may on balance be better for the environment in an individual case. Consideration is given to the feasibility of developing an environmental yardstick that reflects the cumulative environmental damage in the broader sense caused by the product/package combination. This would involve comparing the environmental damage (usually expressed as final waste and CO2) of all activities in the product chain (including packaging) and then weighing up possible measures to reduce environmental damage to see which is the best. The ultimate goal for the future is to integrate packaging policy into product policy. This could give a significant boost to the development of product policy and would place the Netherlands at the forefront of such efforts within Europe.

4. Outlines of this Decree

Section 4.1 
Scope

This Decree covers packaging, and paper and cardboard other than packaging. The reason why paper and cardboard has also been included in the Decree is that almost two-thirds of the total amount of paper and cardboard on the market in the Netherlands is not packaging but items such as newspapers and magazines. The collection and recycling of paper and cardboard packaging cannot be separated from the collection and recycling of other old paper and cardboard. The Paper Fibre Covenant which formed part of the Second Packaging Covenant already contained agreements on collecting paper and cardboard items, such as newspapers, advertising material and magazines, together with paper and cardboard packaging. 

Section 4.2 
Collection, recycling and recovery

Articles 2 to 6 of this Decree impose a number of obligations on producers or importers. In principle, all producers or importers are individually responsible for separate collection (necessary in the case of paper, cardboard and glass in order to achieve the desired percentages for recycling as raw material) or for separation after collection, recycling and subsequent recovery of packaging, or paper and cardboard other than packaging, placed on the market by them in the Netherlands. 

Producers or importers consult their local council to determine how they will meet their collection obligation. It is obvious that both councils and businesses will need to be clear as to the current and anticipated future costs of collecting old paper, cardboard and glass before they reach agreements. Councils are responsible for a number of matters, including communal waste management, public order, security, spatial planning policy, management of public spaces, public health and environmental hygiene. In the context of these responsibilities, councils issue waste orders setting out the conditions under which paper and cardboard is collected as separate waste from individual households. These conditions, laid down in the Environmental Management Act, include aspects such as the frequency of collections and rules on keeping the area around collection points clean. The consultations between councils and producers or importers will lead to a decision as to whether the actual collections are carried out by the council's refuse collection department or a private company. Producers or importers bear final responsibility for separate collection, separation after collection and other aspects of waste management under the conditions laid down by the council. In this context it is logical that producers or importers are (once again) the owners of the packaging and the paper and cardboard as soon as it has been collected. This is different from the position under the Packaging and Packaging Waste Regulations, where the council was responsible for separate collection and was the owner of the packaging material, paper and cardboard collected.

In the light of experience abroad and other factors, it is expected that producers or importers will make as much use as possible of the existing collection structure (skips, municipal waste disposal facilities, underground collection etc.) in local areas. Agreements on this need to be concluded with the councils, and these can be enshrined in an accord taking account of the provisions in the waste order. 

It is desirable that parties should set up an arbitration committee in the event that the council and the producer or importer fail to reach agreement as to separate collection or separation after collection. 

In the case of packaging and paper and cardboard other than packaging which is discarded as commercial waste, the costs of separate collection, separation after collection and recovery are charged to the firm discarding the waste. Producers or importers are responsible only for separate collection or separation after collection and recovery of packaging, paper and cardboard discarded by private households. At the same time, individual producers or importers are required to take steps leading to a reduction in the amount of packaging placed on the market and a reduction in the harm caused to the environment. Producers or importers are also under an obligation to recover and recycle as a raw material a certain quantity of the packaging they place on the market. In 2005, at least 75% by weight of the packaging placed on the market is to be recovered and at least 70% by weight is to be recycled as a raw material. Article 4, paragraph three, lays down separate targets for recycling as a material for all packaging materials. These targets are higher than those laid down in the Packaging Directive and are based on existing results on collection, recycling and other forms of recovery. 

Article 5 states that 75% by weight of paper and cardboard other than packaging must be recycled. Finally, Article 6 states that the amount of packaging waste from individual producers or importers that is dumped and incinerated must be cut by 10% by weight. Outline agreement was reached with business on all these targets in the course of the aforementioned discussions on a possible new packaging covenant.


Section 4.3 
Individual or joint implementation

The obligations laid down in Articles 2 to 10 and 17 of this Decree can be met in two ways. Firstly, individual producers or importers can notify the Minister for Housing, Spatial Planning and the Environment of how they intend to fulfil their obligations under this Decree. A second option is joint implementation. 

Under the Packaging and Packaging Waste Regulations, almost all producers and importers were party to the Second Packaging Covenant. In other Member States where joint implementation was an option for complying with the packaging regulations, almost all producers and importers were also party to the joint system in place. There is no reason to think that business would not decide to participate in a joint system now. An organisation that takes charge of operating a joint system is responsible for ensuring that in 2005 the total volume of packaging incinerated and dumped does not exceed 850 kilotonnes (or a proportion thereof commensurate to the proportion of producers and importers taking part in the joint system); this is in addition to the obligations laid down in Articles 2 to 10 and 17 (Article 12).

Policy rules will be laid down by the Minister for Housing, Spatial Planning and the Environment in the form of a guide to submitting notification, so that both the submission of the notification and its evaluation is simplified. This guide will indicate the conditions that a notification must meet before being approved. Article 8, paragraph two, states that a notification will remain valid for no longer than five years. The European Commission has indicated a preference for three years for reasons of competition and the effect on the market. In addition, new (technical) developments may mean that the way the obligations under this Decree are met have to be regularly amended.

Section 4.4 
Deposits and reusable packs

Sections 5 and 6 of this Decree contain provisions on deposits and reusable packs. Any person supplying a drink in a pack to a consumer in the course of their work or business shall charge a deposit on the pack. The first aim of this is to maintain the current deposit system used in particular for large plastic bottles and glass beer bottles, for example. That system is based on a deposit order adopted by the Soft Drinks and Waters Trade Association and the Beer Commodity Board. The packaging on which a deposit is currently charged is used several times. In order to ensure that the compulsory deposit system and the multiple use of this packaging are retained, this Decree includes an obligation to charge a deposit on this packaging and an obligation to recycle the packaging as a product. 

At the moment, no deposit is charged on plastic drink packs with a capacity of under a litre, on drink packs made of tin and on certain glass bottles (such as low-alcohol drinks). This Decree extends the compulsory deposit system to cover these packs. The aim is to encourage collection and recycling as raw material, and also to minimise the litter created by these packs.  

A compulsory deposit system ensures a high level of recycling as product (particularly for the large drink packs and beer bottles) and recycling as raw material (for the other packs), as a high percentage (over 90%) are returned to the retailer. If consumers do not return the packs themselves, they are returned by others, such as sports clubs (source of income) or children (pocket money). The introduction of a deposit also leads to a considerable reduction in litter. In short, a compulsory deposit system ensures a noticeable degree of protection for the environment and our surroundings.
Consideration has been given to whether there are alternatives to a deposit system that are less burdensome for business. One alternative would be a broad-based approach to litter, including information campaigns and installing more litter bins. It is doubtful whether this would change citizens' behaviour sufficiently to significantly reduce the amount of litter caused by drink packs. A study conducted on behalf of the government and business found that an approach of this type, if very strictly enforced, could result in a 45% reduction in littering of bottles and tins.

Another alternative would be to set up a system of return bonuses whereby charities receive a given sum (such as 5 cents) for every PET bottle and tin collected. Clubs and schools could collect bottles and tins for the charity, but it is uncertain whether this would be a sufficient incentive for separate collection. 

The introduction of a commercial tool in the form of a deposit, giving individuals a financial incentive to return a pack, is expected to be the most effective means of combating litter caused by drinks packs; this expectation is based partly on experience in other countries. This view was recently confirmed by the aforementioned study conducted on behalf of the government and business into collection and reward systems aimed at reducing litter; the system most likely to succeed was found to be one offering a return bonus of 20 cents and with 5,000 collection points; this system would reduce the number of bottles and tins discarded as litter by 83%.

The obligation to charge a deposit applies to all drinks in all types of packs, with the exception of drinks cartons. The system applies to liquids intended primarily for drinking. Examples include beer, soft drinks, water, juice or milk, but also products such as yoghurt/milk drinks, sports drinks, low-alcohol drinks such as breezers (a blend of alcohol and a soft drink), health drinks etc. Salad dressings, oils, vinegar and similar products are not defined as a drink. Syrups and evaporated milk, intended to be drunk only after being heavily diluted and combined with another drink, are also not defined as drinks for the purposes of the deposit system. Of course, businesses are free to charge deposits on such packs for their own reasons; but they are not obliged to. Packs containing medicinal drinks (such as cough mixture), wine and spirits are explicitly excluded from the deposit obligation, as are packs which are filled with a drink immediately prior to sale with the intention that the drink will be consumed straightaway. This would be the case, for instance, with coffee dispensed in a beaker and intended for immediate consumption, such as in a train or at a coffee stand. Other types of drinks or packs are also excluded from the compulsory deposit system under Article 14 if they are sold in very small quantities in relative terms. 

Article 15 allows producers or importers to apply for exemption from the compulsory deposit system. The Minister will grant exemption if the producer or importer demonstrates that the drink pack is not discarded as litter and that it is separately collected, or separated after collection, and that the percentages for recovery and recycling as raw material laid down in Article 4 are attained.

If the Minister of Housing, Spatial Planning and the Environment observes that as a result of the introduction of the deposit system or the rules on re-use, glass bottles, tins or plastic packs are being replaced to a significant degree by items such as drinks cartons, and that the litter problem is worsening as a result, additional measures will be taken to prevent this.

The minimum level of the deposit will be laid down by ministerial regulation, and should be high enough to give a sufficient incentive to ensure that the packaging in question is returned to the collection points.

Any person supplying a drink in a pack to a consumer in the course of their work or business is responsible for collecting packs on which deposits have been paid and returning the deposit. This means that consumers will always be able to return the pack to the place where they purchased the drink. Supermarkets selling drinks in packs will therefore always have to accept packs sold in their store. Small shops or kiosks that have limited space to store empty drinks packs may restrict acceptance of empty drinks packs to those packs sold in the store. Shopkeepers in this position must mark their products (for instance by means of a sticker) so that they can be recognised as having been sold in their shop.
At least 90% by weight of the plastic drinks packs with a capacity of more than half a litre and the glass drinks packs that are collected must be refilled. This provision has been incorporated into this Decree to ensure that reusable bottles continue to be used for large-capacity soft drinks bottles and beer bottles, often on the basis of industry agreements. Producers or importers can apply to the Minister for Housing, Spatial Planning and the Environment for exemption from this re-use obligation. The Minister will test applications on the basis of their effect on the environment. If a producer or importer shows by means of an environmental analysis that a disposable pack has the same or less harmful effects on the environment as a reusable pack, then the exemption will obviously be granted. For example, the difference in environmental damage may be due to the need to transport packaging collected over long distances for refilling, which causes such severe environmental damage that a disposable pack is less environmentally harmful than a reusable pack. 

Section 4.5 
Requirements applicable to packaging

Section 4.5.1 
Identification system

Appendix 1 contains abbreviations and figures that flesh out the identification system for packaging materials in accordance with the Packaging Directive. The use of abbreviations or numerical codes is not compulsory. It is a voluntary system for the time being. One of the requirements is that if abbreviations or numerical codes are displayed on a pack to describe the nature of the packaging material, the abbreviations and numerical codes listed in Appendix 1 shall be used. 

Section 4.5.2 
Identifying marks
As of 2001, no decisions on identifying marks in the European Union had been taken. That is why this Decree contains no rules on this matter.

Section 4.5.3 
Essential requirements

Packaging must comply with the requirements laid down in Appendix 2. These requirements are formulated in quite general terms. For this reason the European Commission has asked the Comité Europeén de Normalisation (CEN) to specify more detailed standards. As a consequence of this, (preventive) standards were published in July 2001 on aspects of the essential requirements relating to composting and biodegradability and to specific requirements for the manufacture and composition of packaging. These standards have been adopted in the Netherlands as NEN-EN 13432:2000 and 13428:2000. The remaining standards will be defined at a later date by the European Commission.

Packaging that complies with these standards meets the essential requirements laid down in the Directive for those aspects as described in points 1.1 and 1.2. This does not apply to the requirement laid down in Appendix 2, under point 1.3. This states that packaging shall be manufactured in such a way that the presence of harmful and other hazardous substances and materials in it is reduced to a minimum in the emissions, ash or percolate produced when packaging, or residues left after packaging is disposed of, are incinerated or dumped.

Section 4.5.4 
Heavy metals
The requirements regarding the heavy metal content of packaging and packaging components covered by this Decree are transposed directly from the packaging guideline. Lead, cadmium, mercury and hexavalent chromium or compounds thereof are defined as heavy metals. The level of heavy metals in packaging may not exceed 100 ppm by weight. Plastic pallets and crates and glass packaging are exempt from this prohibition under certain conditions, laid down in Appendices 3 and 4.

Section 4.6 
Packaging Commission

A Packaging Commission, made up of members appointed by business and the Minister for Housing, Spatial Planning and the Environment, was set up under the First Packaging Covenant and continued to operate under the Second Packaging Covenant. The task of this Commission is to monitor compliance with the covenant and examine the reports submitted by the Minister and businesses on its implementation. In 2002 the Commission will present its final report on compliance with the agreements laid down in the covenant and the reports for 2001. It is of course possible that the parties may decide that they wish to set up a new Packaging Commission; its duties could include examining data in reports or giving advice on various issues covered by this Decree.
5.  Financial consequences and effects on business

The financial consequences for businesses will depend largely on how they comply with their obligations. Any business may join an organisation of producers or importers for the purposes of joint implementation of their obligations.

The Decree applies to all packaging, paper and cardboard placed on the Dutch market irrespective of where it is produced. When considering the financial consequences, we can draw a distinction between material effects (e.g. investments) and administrative effects (as a consequence of recording data, submitting reports etc.). 

Section 5.1 
Effects on business

The issue is to what extent businesses will incur additional costs in order to comply with the obligations under this Decree. An important factor here is that measured needed to encourage prevention, collection and reprocessing have been in place for quite some time: on a voluntary basis since 1991 and on a statutory basis since 1997; performance has improved over time. The objectives pursued in this Decree are little different from those of the Packaging and Packaging Waste Regulations. This means that businesses will be faced with little or no extra investment as a result of this Decree. Any additional investment that does take place will be offset to some degree by higher percentages of prevention and recycling, savings due to lower raw material costs and lower waste disposal costs. It is true that the extension of the deposit system to cover all types of drinks packs creates additional costs. The sub-paragraphs below clarify the various costs of different aspects of policy.

Section 5.1.1 
Collection obligation

The Dutch government has decided to follow the example of countries such as Germany, Austria and France in making producers or importers responsible for the costs of separate collection or separation after collection and recovery in respect of the collection of packaging discarded by households. Producers or importers placing packaged products on the market in the Netherlands are of course at liberty to pass these costs onto the consumer in the price of the product. Costs are already incurred under the present system, but are currently funded by means of the waste levy charged by local councils; the funds raised are used by councils for a variety of purposes, including paying for the collection of packaging waste (separate collection in the case of glass, paper and cardboard). Once this Decree enters into force, councils will no longer bear these costs. In contrast to the position in a number of other countries, the lower targets for recycling plastics and the absence of individual targets mean that these materials do not need to have a separate collection system. Separation after collection will suffice to achieve recovery of these materials. Consequently, the costs of collecting and disposing of waste are much lower in the Netherlands than in the other countries. This financial shift puts the cleansing departments of local councils in a position to compete with private collection companies, as businesses are now responsible for the collection of glass, old paper and cardboard and will consider the various options open to them in fulfilling their obligation. Businesses already bear financial responsibility for the disposal of their commercial waste in accordance with the Environmental Management Act. The Orders in Council based on Article 8.40 of the Environmental Management Act will include requirements on the separation of commercial waste. In conjunction with the ban on dumping and the rising costs of incineration, those discarding commercial waste will have an even greater incentive to separate their packaging waste and offer it for collection separately.

Section 5.1.2 
Prevention

Around 350,000 businesses will be affected by this Decree by being required to carry out preventive measures. These businesses are in the retail/wholesale trade or industrial sectors. Approximately 98% of them are small or medium-sized enterprises. Experience teaches us that in the long run preventive measures offer more benefits than burdens as a consequence of saving raw materials and improvements to products or the production process, and that they do not therefore lead to increased material costs to businesses. If businesses join forces to carry out their obligations under this Decree, a number of preventive projects can be set up for each sector, sharing the administrative costs. Businesses that want to submit an individual notification are required to indicate the preventive action they intend to undertake and to submit annual performance reports. The administrative costs involved in these measures will depend to a large extent on the size of the company, how much packaging it uses and how varied this packaging is. The administrative costs will therefore vary from one business to the next.

Section 5.1.3 
Recycling and recovery

Around 130,000 businesses will have to take measures related to recovery and recycling as raw material; this is lower than the number of businesses required to take preventive measures because the requirement does not apply to last-minute packagers (Article 4, paragraph four), businesses that add packaging to a product at the last minute. These costs are already incurred under the existing system, though there is of course also an income in the form of the raw material produced. Research has shown that recovery in plastics, such as subcoal and the cement oven (Article 4, paragraph two), is cheaper than dumping or incinerating plastic.
Section 5.1.4 
Deposit system 

It is estimated that around 200 businesses producing or importing drinks will have to implement the compulsory deposit system.

A deposit system already applies in the Netherlands to the vast majority of packs on the market. More than 85% of beer is currently sold in reusable bottles or large packs on which a deposit is charged. The figure for soft drinks and waters is somewhat lower. Costs are already incurred in the deposit system for beers and soft drinks. 

The costs arising from this Decree in terms of the deposit system will not change for the packs already subject to a deposit system. Additional costs will be incurred for the small packs that are currently sold without a deposit. 

The costs arising from the deposit system are related to collecting the bottles and other drinks packs. The study conducted on behalf of business and the government found that a return bonus system outside the retail trade cost around 4 cents per pack. From this we need to deduct the costs no longer incurred as a result of clearing up litter caused by this packaging and the costs no longer incurred by not needing so many litter bins in the street (this is estimated at around 2 cents per pack). 
Section 5.2 
Administrative burden 

Section 5.2.1 
Actal recommendation

Actal, the advisory board responsible for testing the administrative burden, indicated a number of objections to the proposed regulation in its recommendation. These related to the figures put forward for the costs resulting from the deposit system, and the labelling and monitoring obligations in particular. The figures for these costs are shown in Section 5.2.5. Actal also found that insufficient consideration had been given to alternatives to a deposit system. Alternatives are presented in Section 4.4. Actal also emphasised that everything possible should be done to conclude a third packaging covenant, as this would be a less burdensome alternative. The reasons why no third packaging covenant has been agreed are set out in chapter 2. 

Section 5.2.2 
General administrative burden

In response to Actal's recommendation, the explanatory notes to this Decree now contain some additional information concerning the administrative burden on businesses. 
Before going into the purely administrative burdens that arise from this Decree, it is important to consider the relationship between individual burdens on a business and the burdens of joint implementation.

Like this Decree, the Packaging and Packaging Waste Regulations in force up to now also permitted companies to choose between meeting their obligations individually or as part of a joint scheme. Under the Packaging and Packaging Waste Regulations, almost all producers and importers in the Netherlands were directly or indirectly party to the Second Packaging Covenant. The costs arising from a covenant are not considered as administrative costs, because they are not a burden arising from regulations (imposed by the government). The financial burden on business was limited to paying a subscription to the joint implementation body and, for a small proportion of all businesses (those placing more than 50,000 kilos of packaging on the market and employing more than 5 staff), burdens relating to recording data and making reports. Financial burdens also affected a relatively small number of businesses active in various material chains, such as businesses reprocessing glass or paper. 

One of Actal's main objections was why a new covenant had not been concluded, since this would not have given rise to any administrative burden in view of the voluntary nature of the agreements. Chapter 2 already gives the reasons why no new packaging covenant has been concluded. 

There is no reason to think that all businesses would decide not to participate in a joint system under this Decree; such systems have received widespread participation in other European countries where obligations are regulated in a similar way to the system laid down in this Decree. It can therefore be anticipated that the administrative burdens arising from this Decree in respect of complying with obligations to provide information, including learning about the system and implementing it, will differ very little if at all from the existing administrative burdens arising from the Second Packaging Covenant.

Organisational costs are incurred in relation to the joint implementation of the obligations. As indicated above, it is expected that most companies will join forces so that these organisational costs are spread among a large number of companies. If a producer or importer joins an organisation implementing the obligations under this Decree on its behalf, this will therefore mean a reduction in the administrative burden. There is moreover no reason to expect these costs to be higher than the costs of the existing system. 

This Decree introduces obligations in respect of notification, recording of data, reporting and the deposit system. Businesses should in all likelihood be able to take joint action on these matters. It is also true to say here that these costs already exist and are accepted by business. 

The costs to business arising from joint implementation of the Decree are relatively limited, and proportionate to the ability of the packaging sector to pay them and to the environmental benefit that will result. In principle, the costs to business arising directly from this Decree will be passed on to the consumer.

Section 5.2.3 
Submitting notification
The costs involved in creating a joint notification are estimated at EUR 227,000. These costs can be passed on to around 350,000 businesses. The administrative burden per business arising from the notification obligation are therefore negligible. A notification is usually approved for a period of three years. Assuming that a notification is valid for three years, the annual cost of notification is EUR 76,000. This takes account of the fact that creating a suitable notification demands the necessary consideration, (legal) advice, investigation (into technical and financial aspects among other things) and that producers or importers of packaging and paper and cardboard other than packaging already have some years experience with a joint approach. Producers or importers can express a preference for a five-year approval when they submit their notification, which has advantages from the point of view of the administrative burden. However, as stated in Section 4.3, a period of three years is preferred for reasons of competition and effect on the market.

Section 5.2.4 
Annual reports
It is expected that drafting a joint annual report based on registration data collected will cost around EUR 150,000. For example, businesses can choose to make a statement, approved by an accountant, of the amount of packaging, paper or cardboard that they place on the market. However, they are under no obligation to do so.

From the point of view of the administrative burden, periodic notification and reporting is a more attractive alternative. It would indeed be possible to reduce the frequency of notification and reporting, but this would be at the expense of the reliability of the data.

Section 5.2.5 
Deposit system 

Section 4.4 has already explained why a deposit system has been chosen rather than another way of reducing litter. 

It is estimated that around 200 businesses produce or import drinks and will have to operate the deposit system. They may ask the Minister for an exemption from this obligation, a procedure which would involve practically no administrative burden. 
Drinks packs on which a deposit is charged must be labelled to indicate this. The administrative burden associated with labelling and keeping accounts for the deposit system arise from the need for producers or importers to keep a separate set of records for drinks packs intended for the domestic market. Of course, this is only true of products from businesses that currently sell an identical product with an identical label both on the domestic market and on export markets. Only a limited number of products fall into this category. The administrative burden associated with this activity are hard to estimate but will not exceed EUR 500,000. This figure takes account of changes to the existing administration system to a system operated by an umbrella organisation in charge of implementation.
In addition, some of the relevant drinks packs, such as beer bottles and family-size soft drink and water bottles, are already subject to a deposit and are labelled to this effect. 

Article 10, paragraph two, point b, requires producers or importers to indicate in their annual report how they have implemented the compulsory deposit system and what results they have obtained. The administrative burden associated with this is included in the administrative burden arising from the obligation to submit reports. It is likely that producers or importers that also have to submit reports on drinks packs covered by the deposit system will be faced with a larger administrative burden than producers or importers not subject to this obligation. The additional costs are around EUR 500,000. 
The total costs of reporting are around EUR 650,000 (150,000 plus 500,000). This assumes joint implementation.

6.  Implementation and enforcement

Section 6.1 
Implementation

Producers or importers are required to notify the Minister for Housing, Spatial Planning and the Environment of how they intend to comply with their obligations under this Decree within thirteen weeks of the date on which this Decree first applies to them. It appeared that the Inspectorate for the Environment would be the appropriate body to enforce a notification obligation of this kind, which is the same as the notification obligation under the Packaging and Packaging Waste Regulations. The Inspectorate for the Environment is in principle responsible for enforcing notification by producers or importers. If no notification has been received within 13 weeks, the producer or importer is in contravention of the Decree since it has not submitted a notification indicating that it is meeting the obligations imposed under this Decree.
Section 6.2 
Enforcement

This Decree is based on the Environmental Management Act. Enforcement of the Decree can therefore proceed along both administrative law and criminal law lines. Administrative enforcement offers the range of instruments listed in chapter 18 of the Environmental Management Act, such as enforcement action, financial penalties or withdrawal of licences. Contraventions of the Decree are punishable under the Economic Offences Act; those found to have broken this law can be punished by a range of measures including fines or the closure of a business. 

The Minister for Housing, Spatial Planning and the Environment is responsible for monitoring compliance with the Decree and its administrative enforcement. The Inspectorate for the Environment has been mandated to carry out this activity. As part of administrative enforcement, it can ask to inspect books and other documents. Criminal proceedings are taken by the Public Prosecutor, possibly in response to a request from the Inspectorate for the Environment.

Section 6.3 
Transitional period  

The Second Packaging Covenant expires on 1 January 2002. The parties have decided not to conclude a new covenant. This means that as from 1 January 2002 all producers and importers are required to submit individual notification to the Minister on the basis of the Packaging and Packaging Waste Regulations. Non-compliance with the notification obligation will be tolerated from 1 January until the entry into force of this Decree or a new packaging covenant.
Section 6.4 
Date of entry into force

Business has stated that it expects to be able to cut the amount of drinks tins and bottles in litter by 80% by methods other than a deposit system. It has therefore been decided that this Decree will enter into force only on 1 January 2004, unless the number of drinks tins and bottles in litter has been shown to have fallen by two-thirds in the preceding two years. The starting point is around 50 million; this is the number of tins and bottles found by the investigation into a "Collection and reward system aimed at reducing litter" conducted in September 2001. 

7.  International aspects

Section 7.1 
European aspects

The aim of the compulsory deposit system is to encourage recycling as products and to combat litter. The aim of the Packaging and Packaging Waste Directive is to harmonise national regulations on the management of packaging and packaging waste, with a view to achieving a high level of environmental protection by means of prevention, recycling as products or raw material and other forms of recovery and also to protect the operation of the internal market. The Packaging and Packaging Waste Directive provides for harmonisation of the national measures taken by the Member States on packaging and packaging waste.

The deposit system prescribed in Section 5 of this Decree is based on Articles 5 and 7 of the Packaging and Packaging Waste Directive. Article 5 requires Member States to encourage reuse systems of packaging which can be reused in an environmentally sound manner, and Article 7 requires Member States to introduce systems for the collection and recycling or recovery of packaging.

A deposit system ensures that drinks packs are collected as almost all packs are returned and can therefore be used several times (recycling as a product), or if that is not possible can be recycled as a raw material or recovered in another way. The proportion of packaging not discarded at home by households, such as drinks tins and bottles, which is recycled as a raw material should rise sharply since these packs are not currently collected. The introduction of a deposit system for this type of packaging is also an attempt to reduce litter. Article 18 of the aforementioned Directive states that Member States cannot prevent packaging that meets the provisions of the Directive being placed on their markets. A number of measures have been put in place to this end. For example, the deposit system applies only to the last link in the chain, supply to the consumer, and not throughout the entire chain. In addition, a number of drinks have been exempted from the compulsory deposit system: these are drinks which are expected to be imported in large quantities (wine, spirits and very specific drinks imported in very small amounts) partly for this reason. There are also sound environmental reasons for exempting wine and spirits, as these drinks are often transported over long distances; refilling the bottles would often involve transporting them again over long distances, with all the environmental consequences that implies. The environmental benefits of re-use are doubtful in this case, and so there is no need for a deposit system to collect these bottles for recycling as products. A deposit system is also unnecessary to encourage recycling as raw material, as the efficient system of bottle banks which has been in place for many years achieves a high percentage of recycling as raw material. Exemptions also apply where it can be shown that the packaging in question meets the percentages laid down in Article 4 for recycling and other forms of recovery. All these drinks are also automatically exempted from the obligation regarding recycling as products. Finally, exemption from the obligation regarding recycling as products can also be granted on environmental grounds. This achieves a level playing field: on the one hand, all product-packaging combinations permitted in the Netherlands can be imported without restriction, and on the other hand a situation of competitive disadvantage is avoided; this would have existed if Dutch businesses were required to comply with deposit system and recycling as product obligations while foreign businesses placing products on the Dutch market were not under the same obligations.

For the sake of completeness it should be pointed out that the labelling obligations defined in Article 17 apply of course both to Dutch products sold on the domestic market and to imported products. This achieves a level playing field in that companies which operate internationally, irrespective of whether they are Dutch or foreign companies, must indicate on one label that the product is subject to a deposit system in the Netherlands, while other specific conditions may apply in other countries. Countless products are sold in the Netherlands bearing the German ‘Grüne Punkt’ symbol and text, which are irrelevant to the Netherlands. 

Section 7.2 
Notification

The draft of this Decree was notified to the Commission of the European Communities on… [date of notification] under [Notification No …/…/NL] in accordance with Article 8 (1) of Directive 98/34/EC of the European Parliament and of the Council of 22 June 1988 laying down a procedure for the provision of information in the field of technical standards and regulations and rules and regulations applying to Information Society services (OJ L 204), as amended by Directive 98/48/EC of 20 July 1998 (OJ L 217).

The following provisions may contain technical rules …. (list provisions, refer to article in measure that describes the products and indicate why these provisions are compatible with the free circulation of goods).

The following comments are made in response to the reactions from …. Token entry
Notification was also sent to the Secretariat of the World Trade Organisation on [date] under number [   ] in accordance with Article 2, paragraph 9 of the Marrakesh Agreement on Technical Barriers to Trade concluded on 15 April 1994 (Treaties Journal 1994, 235) (see notice in Official Gazette. ….).

The following comments are made in response to the reactions from (indicate source of response). Token entry
Section 7.3 
The Packaging Directive and other Member States

The Packaging and Packaging Waste Directive entered into force on 31 December 1994. It was adopted into Dutch law by a ministerial regulation dated 30 June 1997. The regulation included the option of concluding a covenant, and option which was taken up by business. In almost all other European countries the producer or importer bears (financial) responsibility for the entire chain from collection to recovery. This Decree introduces the same responsibility for producers or importers operating in the Netherlands, bringing the Netherlands into line with the rest of Europe. Deposit systems are common in northern European countries in particular. Most of the systems involve refilling and deposits on small and large plastic bottles and tins.

8.  Explanatory notes on individual articles

Article 1 
point a

The Directive refers to sales or primary packaging, grouped or secondary packaging and transport or tertiary packaging. The Decree also applies to disposable packaging such as (coffee) beakers and chip trays. Industrial packaging also falls within the scope of this Decree. 

A number of criteria have been drafted to clarify what is and what is not defined as "packaging". These are guidelines to be used in deciding whether something should be considered as packaging.

1.  Is the act of packaging the primary function?

2.  If not, then the following questions need to be answered:

· Is the item an integral part of the packaging component?

· Is it used to embellish or strengthen a packaging component?

3.  a.  If the answer is no, then it is not packaging. 

b.  If the answer is yes, then it is packaging; an example of this would be a nail-painting brush that is an integral part of packaging containing nail polish, or a ribbon used to embellish a gift pack containing a product.

4.  If it can be concluded from the questions above that the item is packaging, then the following questions still need to be answered:

· Will the item remain integrated with the product throughout its lifetime, e.g. as in the case of the plastic housing of a videotape?

5.  a. If the answer is yes, then the item is not packaging.

b. If the answer is no, then the following questions still need to be answered:

· Is the item intended to store a non-perishable product, such as a CD case for example?

· Is the item intended for long-term use as product storage, such as a first-aid box for example?

6.  a. If the answer is yes, then the item is not packaging.

     b. If the answer is no, then the item is packaging.

point b

Paper and cardboard other than packaging cannot always be collected. Examples include toilet paper, wallpaper and books. Article 5 sets targets for recycling paper and cardboard as raw material.

point c
Producers or importers are defined as those who, in the course of their work or business in the Netherlands:

· first supply something in packaging to third parties;

· first imports something in packaging and disposes of that packaging;

· has its name placed on packaging produced by a third party and resells it;

· first supplies last-minute packaging to third parties;

· first supplies paper or cardboard to third parties. 

The packaged product or the paper and cardboard must enter the economic circuit. After all, the Packaging and Packaging Waste Directive refers to "packaging of sales units". The definition also covers importers of packaged products and paper and cardboard. In practice it has been found that it can be difficult to establish whether an individual or firm is an importer. The VAT information on the invoice can be helpful in determining this. If the entrepreneur has invoices with foreign VAT or zero-rated VAT, then the undertaking in question can be considered as an importer for the purposes of this Decree.
point d

The term "recycle as a product" is equivalent to the European term "re-use". This term is identical in meaning to the term used in the Packaging and Packaging Waste Directive, and is already widely used in Dutch environmental policy. 

'Recycling as a product' means the immediate re-use of products that do not first become waste, such as bottles that are re-used for exactly the same purpose after being cleaned. These items of packaging are intended to be used at least a certain number of times before finally becoming waste.

Under the Packaging and Packaging Waste Directive, recycling as a product does not count towards meeting recovery and recycling obligations. When they are discarded and no longer recycled as packaging, packs that have been used several times are subject to the same percentage requirements in terms of recovery and recycling as raw material as packs that have been used only once. 

point e
The term "recycling as raw material" means the same as the European term "recycling". The term "recycling" is often used in Dutch to refer both to recycling as raw material and recycling as a product, but the use of the term "recycling" in the Packaging and Packaging Waste Directive does not include recycling as a product. It is used to describe the process whereby the material of an item of packaging is used, as opposed to the process whereby the item of packaging is re-used for its original function, as in the case of recycling as a product.

point g
Drinks are defined as liquids such as beer, soft drinks, water, juice, drinks based on milk or yoghurt, sports drinks etc. Liquids used for purposes such as preparing food (oil, vinegar, dressings etc.) are not drinks. Liquid foods that are normally consumed with a spoon, such as soup, yoghurt, custard etc. are also not drinks for the purposes of this Decree. Syrups and evaporated milk, intended to be drunk only after being heavily diluted and combined with another drink, are also not defined as drinks.

point h 
A medicinal drink is defined as a drink which is a medicine as defined in the Medicines Supply Act. Cough mixture would be an example. 

point i

Wine is a drink as defined in the Drinks and Catering Act. It is a drink consisting of grape juice and produced by alcoholic fermentation.

point j

Spirits are defined in Article 1 of the Drinks and Catering Act as a drink that contains fifteen per cent or more alcohol by volume at a temperature of twenty degrees Celsius, excluding wine.

Article 2
Paragraph one

All producers or importers are responsible for separate collection, or separation after collection of packaging and paper and cardboard other than packaging supplied by them to third parties in the Netherlands. Separation after collection can be sufficient to meet the obligations laid down in this Decree regarding recycling and other forms of recovery in the case of some packaging materials, such as metal and plastic.

Producers or importers are also responsible for other aspects of packaging waste management. This means recycling as products or as raw material, other forms of recovery and disposal.

Paragraph two

The costs of collecting packaging, paper and cardboard discarded as commercial waste are borne by the individual or firm discarding it. Producers or importers bear financial responsibility only for separate collection, or separation after collection, and other aspects of waste management in respect of packaging, paper and cardboard discarded by households. The costs associated with disposing of packaging, paper and cardboard that is commercial waste are borne by the individual or firm discarding it.

Article 3 

Paragraph one

Producers or importers are required to take both quantitative and qualitative preventive measures. In this context, account is taken of the quantity (in terms of weight) and environmental harm caused by packaging placed on the market in the Netherlands. 

The measures must be aimed at reducing the amount of packaging material, paper and cardboard released, allowing recovery in the waste phase, encouraging the use of secondary materials and preventing litter as far as possible. Examples include: not using packaging at all, making the packaging lighter, applying a new packaging concept to a product and logistics, and replacing a packaging material that is damaging to the environment by an alternative packaging material. Packaging containing polyvinyl chloride (PVC) is an example of this. Eliminating PVC from packaging makes it easier for the packaging to be processed in the waste phase.  

Measures aimed at reducing litter could include printing a (litter bin) logo on the pack or designing a new pack. Redesign could involve eliminating some elements of the pack, such as the plastic film around a cigarette pack.         

Paragraph two

By 2005 at the latest, the quantity (weight) of new packaging placed on the market is to be cut by 10% compared to the figure for 1999.

Article 4  

Paragraphs one, two and three

'Recovery' includes all processes performed on packaging and paper and cardboard other than packaging described in Appendix IIB to Council Directive 75/442/EEC of 15 July 1975 on waste (OJ L 194). Not all processes listed in Appendix IIB of the framework Directive are equally relevant to packaging waste and old paper and cardboard. The most pertinent processes are recycling as a raw material, principal use as fuel or principal use in another form of energy recovery; these are regarded as forms of recovery.

Of the total amount of packaging placed on the market, at least 75% by weight is to be recovered and at least 70% by weight is to be recycled as a raw material. At least 45% by weight of plastic packaging is to be recovered. Individual targets are set for recycling as raw material for all packaging materials. 

'Paper and cardboard packaging' includes drinks cartons. When determining the percentage target for recycling as a raw material for paper and cardboard packaging, account was taken of the fact that drinks cartons will not for the most part be recycled as materials but should be recovered in another way wherever possible. In discussions on a new covenant, it was agreed that this should mean that in 2005 10 kilotonnes of the drinks cartons placed on the market that year would be recovered.

Paragraph four

The targets for recovery and recycling as a raw material do not apply to producers or importers who add packaging to a product at the point of sale. An example of this would be a bag in which an item is placed after being purchased in a shop.

Article 5

Separate targets are set for packaging and for paper and cardboard. These percentages were determined in the light of the fact that some components (such as books and toilet paper) will not be collected separately. 

Article 6 

A target is laid down for individual producers and importers. By 2005 at the latest, the amount of glass, paper and cardboard, metal and plastic packaging waste that is dumped or incinerated must be cut by 10% by weight compared with the 2002 figure.

Article 7

Paragraph one

Producers or importers are required to send notification to the Minister within thirteen weeks of the date on which this Decree first applies to them. In this notification producers or importers shall describe how they are going to meet the obligations imposed on them under the Decree within a given timescale. The notification will indicate the fact that a producer or importer is going to undertake an activity, but will also indicate how this is to be done (and carries out the obligations under the Decree in practice). 

Producers or importers indicate how they are going to comply with their obligations under the Decree. The notification should give details of preventive action, among other things. Preventive action could include moves such as replacing packaging containing PVC by other packaging materials. 

The notification is submitted to the Minister, who then decides whether they can approve its implementation in practice (additional rules or conditions may be imposed). In practice, the Minister declares the producer's or importer's compliance plan to be binding. In this respect a notification system differs from a system of licences for example, where the competent authority has more unilateral powers to regulate the behaviour of the licence-holder. Once approval has been granted, the producer or importer is subject to 'tailor-made obligations'. As far as compliance is concerned, this approach has the advantage of requiring producers or importers to consider how they are going to comply with the obligations at an early stage. Notification systems also feature in the family of product Decrees (including the White and Brown Goods Management Decree, the Battery Management Decree, the Car Tyre Management Decree and the Agricultural and Garden Film Decree). Notification and approval have been found to work well in practice in the context of these Decrees. 

Producers or importers who become subject to this Decree for the first time are required to submit notification within thirteen weeks of its entry into force. 

In order to avoid imposing unnecessary obligations on the industry, the deposit system for drinks packs as described in Section 5 is introduced in the last link of the chain. Producers and importers are required to report on these measures in the notifications and reports that they submit.

Paragraph two

Policy rules will be laid down by the Minister in the form of a guide, so that both the submission of notification by producers or importers and its evaluation is simplified.  

Article 8

Paragraphs one and two

The notification referred to in Article 7 requires the approval of the Minister for Housing, Spatial Planning and the Environment.

Approval of the notification is governed by the General Administrative Law Act, which states that the Minister should reach a decision on the notification as rapidly as possible and in any event within eight weeks. Should it not be possible to reach a decision within eight weeks, the Minister informs the producer or importer of this fact and indicates by when the decision will be made. Under Article 4:15 of the General Administrative Law Act, the Minister has the right to ask for amplification of the application and to postpone the date of the decision for this reason. If additional data is requested to amplify the application, the producer or importer of packaging is required to incorporate it into the notification. 

Objections can be lodged against the decision of the Minister. A decision taken by the Minister following an objection can be appealed under Article 20.1 of the Environmental Management Act to the Administrative Case Law Department of the Council of State. 

Once the notification has been approved, the producer or importer in question must implement the measures referred to in the notification. This also applies when the additional data has been incorporated into the notification.

If the notification is not approved, this does not mean that the obligations under this Decree can be ignored. Enforcement measures will be applied in this situation. 

Article 10

Producers or importers are required to submit annual reports to the Minister for Housing, Spatial Planning and the Environment before 1 August each year. These reports will be used for a variety of purposes, including assessment of whether the producer or importer has reached the percentage targets laid down in Articles 4 and 5. All reports must state the total quantity of packaging supplied to third parties, and contain information about each packaging material. This latter requirement means that data on PVC packaging must also be included in the report.

Article 11 

Producers and importers may carry out their obligations under Articles 2 to 10 and 17 of this Decree jointly. For example, an organisation can carry out the obligations jointly on behalf of producers and importers. Under the Second Packaging Covenant the obligations under the Packaging and Packaging Waste Regulations were also implemented jointly. Joint implementation does not mean that individual producers or importers are released from their obligations. 

Article 12

If the obligations under this Decree are carried out jointly, those participating in the joint implementation scheme must show that by 2005 at the latest they have reduced the amount of glass, paper, cardboard, metal and plastic waste (originating from the products of the producers and importers taking part in the scheme) that is dumped or incinerated to no more than 850 kilotonnes, and the individual members of the scheme no longer have to meet the target laid down in Article 6 individually. If a number of joint schemes are set up, the 850 kilotonnes will be 'divided' among them on the basis of the number of participants and the amount of packaging waste for which they are jointly responsible. If the joint scheme fails to meet this target, then the individual participants are once more liable to meet the individual target laid down in Article 6.  

Article 13

Paragraph one

This Decree introduces a deposit system for drinks packs. It has been decided that this will apply to the last link in the chain: supermarkets, snack bars and kiosks, for example.

Paragraph two

All consumers who have purchased a drinks pack on which a deposit has been paid must be able to return it to the outlet where they purchased it. Collection points must therefore be set up at outlets such as supermarkets, kiosks, petrol stations and stations. Retail outlets that sell a particular drinks pack must always collect drinks packs that are sold there. Smaller retail outlets, such as petrol stations and kiosks, can limit the packs they collect to those which were actually sold there, so as to avoid storage problems. Operators of outlets who wish to collect only the drinks packs that they have sold must mark the drinks they supply so that they are recognisable as having been sold at that outlet. An example would be a sticker on the pack.
Article 14

The compulsory deposit system does not apply to packaging containing medicinal drinks, wine or spirits. Packaging into which a drink is poured immediately prior to sale, such as coffee beakers, and drinks cartons, such as those containing milk or juice, are also exempt from the system. 

These products have been exempted from the system for a variety of reasons, mainly economic. Moreover, most of them are currently disposed of in household waste or in bottle banks, and can therefore be recovered after collection. Packaging into which a drink is poured immediately prior to sale is often used at that site and left there, and so there is no need to introduce a deposit system for this type of packaging. 

Finally, product-packaging combinations that are placed on the market in very small quantities have also been declared exempt from the compulsory deposit system because the costs of such a system for very small quantities would be relatively high.

Article 15 

The Minister can exempt a given product-packaging combination at the request of a producer or importer. The request must relate to a specific drink in a specific packaging of a given capacity, for example a 0.33 litre glass bottle containing soft drink X, brand Y. In general, exemptions will be granted for drinks in packaging where it can be shown that while not being subject to a deposit system they are not discarded as litter in the environment and that they are collected, recycled and recovered in such a way as to meet the recycling and recovery percentages laid down in Article 4 for the specific product-packaging combination. Exemption would be in the interests of both producers and importers. It has been decided to offer producers or importers the option of applying for an exemption because it is they who can show that the targets laid down in Article 4 are met. In their applications, producers or importers must show why the drink in question should be exempted from the compulsory deposit system. 

The Minister will draw up guidelines which must be followed by applications for exemption.

Article 16

The Minister will lay down the minimum level of the deposit for each type of packaging. This will in all cases be high enough to offer an incentive to citizens to return packaging. 

Article 17

The packaging shall be marked to indicate whether a deposit is charged. The marking shall be clearly legible for the consumer.

Article 18

Paragraph one

At least 90% by weight of glass packaging, irrespective of capacity, and plastic packaging with a capacity of at least half a litre shall be recycled as products. This means that these packaging items are refilled and re-used several times. Packaging that is re-used causes less harm to the environment than packaging that is only used once. These types of packaging items are currently also subject to a deposit system. Experience with the existing deposit system and experience abroad shows that over 90% of such packaging items are returned by the consumer. This means that the target for recycling as a product is fairly easy to achieve.

Paragraph two

The multiple use obligation does not apply to packaging that is exempt under Article 14. It is not the intention that re-usable packaging which is exempt from the compulsory deposit system by virtue of Article 15 should also be exempt from the requirement for re-use. After all, even if it is quite possible to conceive of a good collection system that does not involve deposits, this does not mean that it is better for the environment for such items to be used only once. If necessary, exemption from the re-use obligation can be granted under Article 19 if it is demonstrated that a disposable packaging item causes less or the same harm to the environment as a re-usable packaging item.

Article 19

The Minister can grant exemption from the requirement to charge a deposit on re-usable packaging items supplied to third parties. The Minister's decision will be based on examining the environmental effects of granting the exemption from the compulsory deposit system.

Article 20

On 28 January 1997, the European Commission issued a Decision on the identification system for packaging materials. This decision is based on Article 8(2) of the Packaging and Packaging Waste Directive, and contains the numerical codes and abbreviations for the various types of packaging material. It also states that the use of these codes and abbreviations is voluntary. Appendix 1 of this Decree shows the codes and abbreviations contained in the decision. Any abbreviations and numerical codes used should be those given in Appendix 1. This also encourages the harmonisation of codes within the European Union.

This article does not apply to the use of logos and symbols. Existing logos, such as the bottle bank logo, can continue to be used.

Article 21

Packaging must meet the requirements laid down in Appendix 2. Packaging that complies with the standards NEN-EN 13432:2000 and 13428:2000 fulfil the essential requirements regarding composting and biodegradation and the specific requirements on the manufacture and composition of packaging (prevention). One exception to this is the presence of harmful and other hazardous substances and materials in packaging, which is kept to a minimum in the emissions, ash or percolate produced when packaging, or residues left after packaging is disposed of, are incinerated or dumped.

Article 22

This article limits the maximum total concentration of heavy metals in packaging or packaging components (such as bottle-tops) to 100 ppm. Plastic crates and pallets and glass packaging is exempted from this requirement under a number of conditions laid down in Appendices 3 and 4.

Article 24

Re-usable packaging is already used for certain products on the basis of orders issued by the Soft Drinks and Waters Trade Association and the Beer Commodity Board. Articles 18 and 19 will not be applied so long as it appears that voluntary systems are effective in practice to guarantee sufficient compliance with the requirement of re-use.

Article 25

The Packaging Directive states that the exemptions to the ban on supplying packaging to third parties with a heavy metal content of over 100 ppm will expire on 1 July 2006 for glass packaging and on 24 March 2009 for plastic crates and pallets. 

Appendix 1, sub-section VII

The procedure used to calculate the percentage by weight of packaging components in a composite packaging item is laid down in Article 21 of the Packaging Directive. This procedure has not yet been carried out. 
Appendix 2

Requirement 3.2 states that packaging waste that is processed to recover energy must have a certain minimum calorific value. This minimum calorific value has not yet been determined by the European Commission.

Appendices 3 and 4

The terms 'controlled material recycling process' and 'controlled distribution and recycling process' mean that the producer or importer must, if so required, be able to present sufficient documentary evidence to show that the processes in question comply with the conditions laid down in the Appendix.

'Intentional use' means the deliberate introduction of a substance in the composition of a packaging item or packaging component where the constant presence of this substance is intended to give the packaging item or packaging component a particular property, appearance or quality. The use of recycled material as a raw material for the manufacture of new packaging materials, where part of the recycled material can contain certain quantities of regulated metals, is not regarded as intentional.

9. Transposition table

Article (paragraph)

of EU Directive
Implementation in

Dutch regulations

Article 1
does not require implementation

Article 2 (1)
Article 2, point 1

Article 2 (2)
does not require implementation

Article 3.1
Article 1, point a

Article 3.2
Article 1.1 of the Environmental Management Act 

Article 3.3
Article 1.1 of the Environmental Management Act 

Article 3.4
--

Article 3.5
Article 1, points e and d

Article 3.6 
Article 1.1 of the Environmental Management Act 

Article 3.7
--

Article 3.8
--

Article 3.9
--

Article 3.10
Article 1.1 of the Environmental Management Act 

Article 3.11
--

Article 3.12
--

Article 4 (1)
Article 3

Article 4 (2)
does not require implementation

Article 5
Article 13

Article 6 (1)
Article 4

Article 6 (2)
Article 3

Article 6 (3)
does not require implementation

Article 6 (4)
--

Article 6 (5)
does not require implementation

Article 6 (6)
does not require implementation

Article 7 (1)
Articles 2 and 13

Article 7 (2)
--

Article 8 (1)
does not require implementation

Article 8 (2)
Article 20, paragraph one

Article 8 (3)
Article 20, paragraph two  

Article 9 (1)
Article 21 

Article 9 (2)
--

Article 9 (3)
does not require implementation

Article 9 (4)
does not require implementation

Article 10
does not require implementation

Article 11 (1)
Article 22, paragraph one

Article 11 (2)
Article 22, paragraph two

Article 11 (3)
does not require implementation

Article 12 (1)
Articles 7 and 10

Article 12 (2)
--

Article 12 (3)
--

Article 12 (4)
does not require implementation

Article 12 (5)
--

Article 12 (6)
--

Article 13
does not require implementation

Article 14
--

Article 15
is not used
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